SHOULD OUR CATCHMENT GROUP

BECOME AN INCORPORATED SOCIETY?

Factors to consider before deciding on the structure that is best for your group include:

« The purpose of the group and the size of its ambition.

+  How many members the group has at its inception (incorporated groups have a minimum
number of members).

« How formal you want the group to be - structure, roles, regular meetings, administration etc.

« How comfortable your group’s members are with risk and potential personal liability for debts
and torts.

«  Whether one or more group members will be willing to take on responsibility for matters such as
financial reporting, applying for charitable status with Inland Revenue (if appropriate) and so on.

Depending on your group’s circumstances, another structure may be better suited to your group such as
a trust, charitable trust board, or company. All have pros and cons. Check out our Choosing the Right
Legal Structure for Catchment and Community Groups resource for information on unincorporated
groups, trusts, charitable trust boards, companies, industrial and provident societies, and Maori land
trusts.

Note. This resource is not a substitute for legal advice and you should consult your lawyer about your
group’s specific situation.

WHAT IS AN INCORPORATED SOCIETY?

Incorporated societies account for just over one-fifth of all not-for-profit groups in New Zealand. These
are currently set up under the Incorporated Societies Act 1908 (1908 Act). However, from October 2023,
all new incorporated societies will be set up under the Incorporated Societies Act 2022 (2022 Act), and
all existing incorporated societies will need to re-register under the 2022 Act by April 2026. Until they
re-register, existing incorporated societies will continue to operate under the 1908 Act.

Incorporated societies have a lot more administrative requirements but come with the added legal
benefits including limited liability - a useful feature when you're dealing with external funding.

From October 2023, a group seeking to register or re-register as an incorporated society must:

«  Have aminimum of 10 members (consent to membership is also required)

+ Have a constitution (set of rules) that complies with the 2022 Act and governs the way the
group operates

« Haveformalroles - “officers” who are responsible for the management and administration of the
society (e.g. treasurer, chief executive).

-+ Have a committee that is responsible for governing and managing the society (made up of at
least three officers)

« Complete financial reporting (income is taxed, but there are exemptions available)

- Have dispute resolution procedures in place.



Applications for incorporation under the 2022 Act will not open before October 2023. If your group wants
to be incorporated before then, it will have to register under the 1908 Act and then apply to re-register
under the 2022 Act between October 2023 and April 2026.

Note: Society-based charitable trust boards will have the option of re-registering under the 2022 Act from
October 2023. Alternatively, they can continue to operate indefinitely under the Charitable Trusts Act 1957
(1957 Act). However, from October 2023, no new registrations for unincorporated societies will be possible
under the 1957 Act.

HOW TO SET UP OR RE-REGISTER AS AN INCORPORATED
SOCIETY UNDER THE 2022 ACT

STEP ONE: Foundation work (if your group is seeking to be incorporated for the first time)

THE NAME:

First of all, you have to have a name ready - what does your group want to be called? It should be effective
in communicating who you are and what you stand for. It cannot be offensive or likely to mislead members
or the public about the nature of the group. For official reasons, it must end in ‘Incorporated’.

Visit the Incorporated Societies register and see if your chosen name is available.

THE PURPOSE:
Your group must have a lawful purpose and cannot operate for the financial gain of its members. If financial
gainisintended, then an incorporated society structure is not right for the group.

THE PEOPLE:
Decide who the board members will be and how to plan to operate the society.

Remember you will need at least 10 members including at least three “officers” who will make up the
committee (the overseeing body of the society - chair, secretary, treasurer etc.)

If your group has a body corporate as a member (for example, another incorporated society), then it will
count as three members.

THE STRUCTURE:
Think about how the group work needs to be structured and what basic rules will define your work
practices.

LEGALADVICE:
Itis agood idea to seek legal advice from the outset to ensure everything is being done properly and in the
best interest of all involved.

STEP TWO: The constitution

The constitution is the society’s foundation document, detailing your purpose, principles and values.

Unless your group’s constitution complies with the 2022 Act’s requirements, it cannot be registered or
re-registered as an incorporated society. Existing incorporated societies will need to amend their
constitutions or adopt a new constitution to make sure it complies with the 2022 Act’s requirements.




Section 26 of the 2022 Act sets out the minimum requirements for the constitution. These are listed
below (with cross-references to other relevant sections of the 2022 Act within brackets):

« name of the society (see section 11)

« the purposes of the society (see sections 12, 23 and 24)
+ how people become members, including a requirement that a person must consent to be

a member (see sections 8, 14 and 76)

« how membership is terminated

« arrangements for keeping the society’s register of members up to date (see section 79)
- the composition, roles, functions, powers, and procedures of the committee of the

society including:

o the number of members that must or may be on the committee (see section 45)

> the election or appointment of officers (see section 47 as to who qualifies as an officer)
> theterms of office

o the functions and powers of the committee (see section 46)

> the grounds for removal of officers from office (see section 50)
> how the chairperson (if any) will be elected or appointed and whether they will have a

casting vote and
o the quorum and procedure for committee meetings, including voting procedures.
« how the contact person will be appointed (see sections 113-116)
+ how the society will control and manage its finances

« how the rules/constitution are to be amended (see sections 30 and 31)
+ procedures for resolving disputes and how complaints can be made (see sections 38-44 and

the “Safe harbour” provisions in Schedule 2, clauses 2-8)

« arrangements and requirements for general meetings - how to give notice of, and run,
general meetings as well as voting methods (see sections 64-67 and 84-93)

+ the nomination of a not-for-profit entity or class or description of such entities to which any
surplus assets of the society should be distributed if the society is liquidated or removed from
the register (see sections 5(3), 26(3) and subpart 5 of Part 5).

The Companies Office has a useful Constitution Builder programme on its website to help you
with this step.

STEP THREE: Setting up

If your group is setting up for the first time, convene your members for your first annual general meeting.
At this meeting you should approve the constitution, move a motion to apply for incorporation, approve
application documents, officially elect the committee members and main roles, establish signatories for a
bank account and take any other steps you need to set up your group.

If your group is an existing incorporated society, it can:

o Amend its existing constitution to make it compliant with the 2022 Act (see clause 9, Schedule
1of the 2022 Act)
> Approve a new constitution altogether (see clause 10, Schedule 1of the 2022 Act)

In both cases, the amendments or new constitution must be in writing and approved at a general meeting
of the society by a majority vote of members who are entitled to vote and are voting at the meeting. The

amended or new constitution must also be signed by at least two members of the society.

Bear in mind that you cannot apply to incorporate under the 2022 Act until October 2023.



STEP FOUR: Apply to register or re-register

Once applications open under the 2022 Act open in October 2023, you can apply to register or re-register.
The Government is due to release Regulations under the 2022 Act sometime in 2023. These will contain
information about application fees and other details to include in the application.

STEP FIVE: Open a bank account (for new incorporated societies)

Once you have successfully applied to be an incorporated society, you can open a bank account and start
fundraising. Most banks require tax information, charitable status, and information about the society (e.g.
Societies and Trusts register number, AGM minutes confirming current office holders), and some
individuals associated with the society.

NEXT STEPS

+  Meetregularly - as outlined in your constitution

« Keep accurate and comprehensive attendance records of your meetings

« Maintain accurate and up-to-date record of members

« Undertake accounting, financial and annual reporting as required for your incorporated society
under the 2022 Act: see “Useful links” below.

USEFUL LINKS:

« ThelIncorporated Societies Act 2022:
https://www.legislation.govt.nz/act/public/2022/0012/latest/LMS100809.html

« Incorporated Societies Register: https://is-register.companiesoffice.govt.nz/

- Companies Office constitution builder: https://isb.companiesoffice.govt.nz/constitutionbuilder/

« Accounting, financial reporting and annual return requirements:
https://www.xrb.govt.nz/standards/accounting-standards/incorporated-societies/

« Charities Services Nga Ratonga Kaupapa Atawhai:
https://www.charities.govt.nz/ready-to-register/starting-a-new-charity/

« Inland Revenue: https://www.ird.govt.nz/roles/not-for-profits-and-charities

« Community Toolkit - community law online resource for community organisations
https://communitytoolkit.org.nz/

« Community Law - free legal help throughout New Zealand: https://communitylaw.org.nz/

« Citizens Advice Bureau: https://www.cab.org.nz/article/KBO0001910

- Communitynet Aotearoa Community Resource Kit:
https://community.net.nz/resources/community-resource-kit/

« NZ Navigator - An online self-assessment tool for identifying strengths and weaknesses:
https://nznavigator.org.nz/

« Governance training: https://sportnz.org.nz/resources/new-governance-101-online-training-now-live/

« The Wheelhouse (help sheets, templates, and downloads):
https://wheelhouse.org.nz/help-sheets-downloads/
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